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ANNE Counteſs of Ruglen Aid I I I- 
L I AM Earl of March, ; 


TO THE 


PETITION of Lord Archibald Hamilton. 


HE Scope and Prayer of the Petition, is, That your Lordſhips ſhould Pro- 
ceed in the Cauſe depending before your Lordſhips, at the Inſtance of the 
Petitioner, againſt the deceaſt Fohn Earl of Selkirk, to a final Determi- 
nation of ſuch Particulars in the ſaid Act ion as are yet in Dependence ; 
And as your Lordſhips have ordained this Petition to be anſwered, the 
Reſpondents will ſhortly State the Situation of the Petitioners Action, that ſo your 
Lordſhips may be able to determine, whether the Action can be properly proceeded in ; 
that is, if there are proper Parties in Court, between whom the depending Action 
may be determined. | 
The Fact is, That the Petitioner brought an Action againſt the deceaſt John Earl of 
Selkirk and Ruglen, containing the following Concluſions, viz. Firſt, That the De- 
fender ſhould convey in Favours of the Petitioner and certain Subſtitutes, the Eſtate of 
Riccartoyn, &c. and the Lands of Eliſtoun. Secondly, That the ſaid deceaſt Defender 


mould accomp: for his Intromiſſions with Rents of the foreſaid Lands, from the Death of 


Charles Earl of Selkirk, aud pay in the ſame to the Purſuer. Thirdly, That the {aid deceaft 
Defender, ſhould pay to the Purſuer, the halt of the Sum of 5000 J. as the Proviſions 
made to the Detender by the Duke and Dutcheſs of Hamilton his Father and Mother, 
and received by the Defender bęfore he ſucceeded to h's Brother Charles Earl of Selkirk. 
And 4, That the Defender ſhould pay a certain Sam in Name of Damage and 
Expence of Proceſs. Theſe are the Concluſions of the Petitioner's Actiòn, that are ſtill 
in Dependence before your Lordſhips; and which the Petitioner inſiſts ſhould now be 
determined, 

With reſpect to the whole Concluſions, the Reſpondents muſt ſubmit it to your 
Lordſhips, if it is at all competent for your Lordſhips to hear and determine the fame after 
the Defender is dead ; and when there is no Defender in Court ; the Reſpondents believe 
this could not be a Queſtion, if no Appeal to the Houſe of Lords had interveened; that the 
Death of the Defender, John Earl of Selkirk, would have put an End to the Action, and 
ſtopt all Procedure until his Repreſentatives were called, and the Action transferred 
againſt them; and therefore, if the Appeals do not vary the Caſe, with reſpect to the 
Subjects in Dependence, and neither determined nor appealed againſt, as the Reſpondents 
are adviſed they do not, as ſhall be explained more fully in the Sequel, they apprehend 
that your Lordſhips cannot proceed to determine the Queſtions in Dependence; but that 
the Prayer of the Petition ought to be refuſed, in reſpect the Defender is dead, and his 
Repreſentatives pt called, nor brouglit into Court, 3 6 

More particulate with reſpect to the firſt Concluſion of the Petitioner's Libel, the De- 
fender's conveying the Lands of Riccartoun, &c. and the Lands of EYe/toun, in favours 
of the Petitioner, the Reſpondents apprehend, the Action was very comp-tently brought 
againſt the Defunct, who was in the Right of the Lands, by virtue of the Diſpoſitions 
by his Father and Mother the Duke and Dutcheſs of Hamilton, and who was in Condi- 
tion and had Power to convey, if it was found by your Lordſhips, that he was bound 
ſo to do; but as, by the Inveſtiture of theſe Lands, they were deſcendible to the De- 
fender's Heirs- male therein mentioned, and not to the Reſpondent the Counteſs of Ru- 
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„ ii and March, und her Siſter the Countels of Caf it is not eaſily to be comprehen- 
_"—_ 4. ded how the Reſpondents can be made Parties to this Conclufion : But if e Petitioner 
2 _ intends to have a Decree upon this Concluſion of his Libel, if ſuch a Concluſion is at 
| Sn all now competent, be muſt have other Defenders, and poſſibly this Concluſion muſt 
now be varied ; and how this can be done when the Defender is dead, and no other De- 
fender called, is not obvious to the Reſpondents. Tho' the Petitioner had obtained a De- 
cree decerning the Defunct to denude, and to convey, to execute a Conveyance ſettled 
by the Court, yet this Decree could not be carried into Execution againſt the Defunct's 
Heir in the Lands, without a new Action, wherein they behoved to be called: How 
AY much leſs can ſuch a Decree be pronounced againſt the Reſpondents, and be carried in- 
| | to Execution againſt them, without calling them, eſpecially that, for ought appears, they 
x neither are nor can be Heirs in theſe Lands. 2 25 r — 
RE... As to the ſecond Concluſion, The accompting for paying in the Rents of R:ccartoun, 
* 5 -&c:*to the Petitioner. No Doubt this Concluſion was very competent againſt the De- 
8 funct, upon the Suppoſition that he intrometted with the Rents : But now after the De- 
|  fenger's Death, how this Aceompt ſhould be inſtitute againſt the Reſpondents, who are 
. 1 nat made Parties to the Suit, or how a Decree ſhould go againſt them for Payment, 
| Waulg need ſome further Explanation, Eſpecially, 
. 4 en *tis added, that it appears from the Procedure before your Lordſhips, That, at 
Jeaf Part of thoſe Rents were intrometted with by the Earl of Cafils, and that he is 
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_ac@dmptable for the ſame ; and conſequently tho' the Reſpondents were cal ed and ſiſted 


%. 


1 in Court, and further tho' it were proved, that they were ſubject to the deceaſt Earl's 
F Fg. he . . bd , * p * * * 
AL > Debts primarily, yet this Accompt could never be inſtituted with the Reſpondents, for 


. Rents for which the Earl of Caſſils only is anſwerable. | 
And on this Head, the Reſpondents muſt obſerve, That as no Appeal was brought 
with Reſpect to the Conveyance-of the Lands of Riccartoun, nor with Reſpect to the 
bygone Rents, the preſent Queſtion cannot be influenced by the Appeals brought by any 
of the, Parties ; and as this Concluſion could not have been inſiſted in againſt the Reſpon- 
dents, upon the Defender the Earl of Seltirꝶ and Ruglen's Death, without calling them, 
ſo it cannot now be infiſted in, when they are not called. 
And as to the third Concluſion, the Payment of the Half of the Defender's Proviſion... -»* 
It was found by your ordſhirs that the DefanaA was bound to pay one Ta the — 
Sum of 20,000 /. to the Petitioner; and upon an Appeal brought by the Reſpondents, 
this Interlotutor was affirmed. This Decree of the Houle of Peers makes this Interlocu- 
tor final, that is, that the Deſunct was bound to pay this Sum, but is goes no further: 
But upon this Interlocutor no Deeree can go againſt the Reſpondents, when they are 
not called, and when there is no Concluſion in the. Libel, in the depending Action a- 
gainſt them. The Decree of the Houſe of Peers leaves the Matter as it was before the 
Court of Law, it affirms or reverſes their Judgments, and further it goes not; and tho” 
one may be found to have ſufficient Intereſt to bring an Appeal, or to defend in an Ap- 
peal, where they were not Parties to the Suit below; and this Appearance will have the 
Effect to make the Decree of the Houſe of Peers final againſt the Parties appearing, yet 
it will have no further Effect againſt them, than the original Judgment appealed againſt 
| would have had; and where the original Judgment could not be carried into Execution 
againſt them without a new Suit, neither will the Affirmance of the Judgment make it 
a Judgment againſt the Party appearing, nor warrant any Execution againſt him, with- 
out a Suit brought againſt him. A Party may have ſufficient Intereſt to obtain the Re- 
verſal of a Decree, tho' he may not be liable to implement the Decree complained 
againſt. | 
* as to the fourth Concluſion, the Article of Damage and Expence, as no Judgment 
was given upon this Article during the Life of the Defender, nor was there any Appeal 
touching the ſame, the Action muſt ſtop by the Death of the Defender, and no further 
Procedure can be had upon it until a ne Defender is ſiſted. 
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In Reſpect whereof the Deſire of the Petition ought to be refuſed. 
RO. CRAGIE, 


